Index

Abuse of process
frivolous claims, 523, 752-753
prejudice to administration of justice,
732
questionable claims, 752-753
“Accommodation” client, 198, 260, 318
Accounting
defined, 382
types of records, 382
Adjustment of status (AOS), 21, 37-39, 40,
41, 67, 68, 86,97, 113, 114, 125, 146, 147,
149, 150, 172, 173, 187, 204, 224, 238,
264, 266, 279, 291-292, 293-294, 304, 314,
327-329, 331, 420, 454, 474, 496, 553,
555,592, 594, 638, 640, 719, 737
Administration of justice
advertising by lawyers, 677
conduct prejudicial to, 158, 509, 516,
604, 645, 732-733, 735, 736, 739,
741-742,749, 751, 752
interference with, 731, 732
withdrawal in matters pending be-
fore tribunal, 437
Administrative Procedure Act, 530
Advance fees, 381, 388, 391, 401. See also
Fees
defined, 135, 159, 382
earned on receipt, 172
failure to perform services, 143
failure to provide refund, 166, 167,
395
handling of, 386, 394, 396, 402
minimum fee, 160
nonrefundable, 137, 160, 161, 162, 163
ownership of, 385-387, 392
records to keep, 380

return of unearned fee, 440, 443
third-party payment of, 159
treatment of, 132, 135-136, 137-138,
159, 385-387
trust account, interplay with, 159,
165, 169, 171, 173, 174, 386, 389,
394, 402, 443
waiver of trust account requirement,
171
Advance waiver, 197, 272, 273, 274, 275,
276,295,297, 301, 324, 417
Adverse interests
concurrent client conflict, 249, 252,
254-255, 258, 269, 289, 291, 314,
319, 320
former and current client, 323
former government lawyer with con-
fidential government information,
326
unrepresented persons, dealings
with, 594-527
Advertising by lawyers, 667, 689, 701, 702,
703-705, 713-714,719, 738
fees, 709, 717-718
multijurisdictional practice, 652, 655,
665, 672, 677-681
Affidavit of support, 253-254
Alcohol offenses, 737-738
Anti-discrimination provisions, 742-743,
748-749
Anti-harassment provisions, 742-743
AOS. See Adjustment of status (AOS)
Appeals, 43, 58, 403, 513, 515. See also
Board of Immigration Appeals (BIA)
Appearance, notice of. See Notice of ap-
pearance
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Asylum, 232, 510, 519, 659

adult mental impairment, 365-368,
370-372

candor toward tribunal, 520, 548,
554-555

communications, 109, 111, 116-117,
122, 355

competence of lawyer, 5, 30, 32-33,
116-117, 440

confidential information, 188, 208,
219,232, 236-238

conflict of interest, 266

corroboration, 236-238, 579

declining or terminating representa-
tion, 419, 427, 431

diligence, 56, 57-58, 72, 75, 83-84,
86-88

diminished capacity, client with, 346,
364-372

discriminatory behavior, 748-749

expert witnesses, 188, 219, 628

fees, 147, 389, 401

former clients, duties to, 323

inability to find client, 389, 444

ineffective assistance of counsel, 208

inexperience of lawyer, 5, 30, 32-33

lawyer’s services, communications
concerning, 707, 709-710

lengthy processing times, 93-94

meritorious claims and contentions,
520, 523-525

minors, 347, 354, 364-365, 368-370

misconduct of lawyer, 733, 736, 741,
748-749, 750-751, 752-753

nonlawyer assistants, 612

“particular social group,” 278, 430,
510,516-517

pro bono services, 32-33, 353

proof, 98, 106-107, 236-238

return of client files, property, un-
earned fees, 440

unrepresented persons, dealing with,
579, 589, 596-597

untimely filing of application, 208
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untrue or questionable allegations
in application, 419, 446, 515, 520,
554-555
Attorney’s fees. See Fees

BALCA. See Board of Alien Labor Certifi-
cation Appeals (BALCA)

Beauty contests, presentation in, 483-485.
See also Prospective clients

Best-lawyer directories, 723-724

BIA. See Board of Immigration Appeals
(BIA)

Bias, 742-743

Blogs, 184, 192, 206, 218, 222-224, 486, 611,
701, 704

Board of Alien Labor Certification Ap-
peals (BALCA), 529-530

Board of Immigration Appeals (BIA), 7,
12, 14, 16, 24, 26, 43, 58, 62, 63, 72, 78,
208, 352,412, 437, 511, 515, 522, 539,
540, 548, 549, 567, 611, 631-632, 651, 659

Boasting about business, 721-722

Bona fide office requirements, 655, 674,
675-677, 685

Bribery, 536

Cancellation of Removal (COR), 17, 40,
44,122,147, 170, 188, 219, 238, 444, 448,
502, 524-525, 595, 628, 685, 687, 752

Candor toward tribunal, 531-559

actual knowledge of material fraud,
558-559

annotations, 537-550

asylum cases, 520, 548, 554-555

background, 535-537

commentary, 537-550

confidentiality duty vs., 549

criminal act related to proceeding,
546-547

criminal charges pending, 553-554

directly adverse controlling authority,
disclosure of, 539-540

duration of duty, 547-549, 557-558

EOIR rule, 540



INDEX

ex parte proceedings, 550
false evidence. See False evidence
hypotheticals, 551-559
introduction, 535-537
level of candor required, 551-552
materially false statements by client,
554-555
meritorious claims and contentions
vs., 520-521
new evidence undermining legitima-
cy of case, 555-557
other relevant rules, 537
perjury related to proceeding, 546-
547
text of MR 3.3, 537, 539, 541, 546, 547,
550
when duty ends, 557-558
CAT. See Convention Against Torture
(CAT)
CBP. See Customs and Border Protection
(CBP)
Chat rooms, participation in, 481, 483,
706, 707-708, 714-715
Choice of law, 569, 609, 654, 655, 674, 679-
681, 684,703, 717
Churning, 43
Civil disobedience, 749-750
Client-lawyer relationship. See Lawyer-cli-
ent relationship
Client with diminished capacity. See Di-
minished capacity
Cloud computing, 215-217
Co-counsel, use of, 119, 155, 690-693, 696,
741
Coercion, 142, 396, 449, 536, 702, 708
Commingling of funds, 377, 378-379, 384,
385, 391, 397, 398, 404, 405
Communications
with client. See Communications
with clients
defined, 705-706
on lawyer’s services. See Communica-
tions concerning lawyer’s services
with represented person, 581

with unrepresented persons. See

Unrepresented persons
Communications concerning lawyer’s
services, 697-725

advertising. See Advertising

annotations, 705-713

background, 701-705

boasting, 721-722

commentary, 705-713

definition of “communication,” 637-
638

directories of best lawyers, 723-724

disclaimers, 710-711

expertise, claims of, 713

fees, advertising of, 717-718

firm names, 711-712, 717-718

hypotheticals, 713-725

introduction, 701-705

lavish gifts, 717-718

law firm names, letterheads, and
websites, 711-712

“misleading” communication, 709-
710

modes of, 711-712, 720-721

negative reviews, response to, 724-
725

overpromising, 719-720

referral arrangements, 712-713, 717-
718

social media profiles, 720-721

solicitation. See Solicitation

specialization, claims of, 713, 716-717

transparency, 713-714

unintended lawyer-client relation-
ship, 722-723

websites, 711-712

Communications with clients, 89-126

adverse consequences, explanation
of, 108-109

advice, rendering of, 95

allocation of authority, 95

annotations, 96-111

asylum cases, 109, 111, 116-117, 122,
355
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Communications with clients (continued)

background, 93-96

co-client communications, 119-121

commentary, 96-111

consulting on objectives vs. means,
123-124

“corrected” mistake, disclosure of,
124-126

criminal courses of action, 109-110

crises, 104-105

email, 98-99

environmental disasters, 104-105

errors, 107-108, 117-119, 121-123,
124-126

fraud, 95, 106, 109-110, 126, 427-429

frequency, 96-98

hypotheticals, 111-126

ineffective assistance of counsel
claim, 114-115

informed consent of client, 106

interpreters, use of, 101

introduction, 93-96

joint representation, 103-104

limitations on lawyer’s conduct, 106-
107

manner, 96-105

means vs. objectives, 110-111

missing clients, 101-103

mistake of lawyer, 107-108

mode, 98-101

options, review of, 115-117

other relevant rules, 95-96

pandemics,104-105

procedural issues, 113

promptness, 96-98, 111-112

scope of duty generally, 105-106

scope of representation, 95

significance of information, 98

substance, 105-111

texting, 98-99

third parties, use of, 99-101

withholding information, 104

Competence, 1-45

annotations, 8-30
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appeals, 43

appearance, 15-16

asylum cases, 5, 30, 32-33, 116-117,
440

background, 5-7

bad legal advice, 17

of client, 277

commentary, 8-30

court procedures and directions,
failure to follow, 16, 17-18

current client conflicts and, 245, 246,
247, 248, 256-257, 263, 264, 265, 266,
267-268, 282, 283, 286, 289, 295, 297,
298, 300, 303, 306

defined, 8-9

denial of claim for relief, 21-22

disciplinary cases, 12-19

documentation, 41

employment-based permanent resi-
dence, 33-34, 295, 297, 300

excessive caseloads, 23-24

expiring visas, 20-21

factual errors, 21-22

failure to submit necessary papers,
13-14

file maintenance, 16

hypotheticals, 30-45

incompetent conduct warranting
discipline, 13-15

ineffective assistance of counsel
claims, 24-26

insufficiencies in filing, failure to
cure, 15

introduction, 5-7

investigation of facts and law, 16-17

investment of time and effort to cure
insufficiencies in filing, 15

lack of experience with immigration
law, 18-19

lack of knowledge of immigration
law, 18-19

lack of legal knowledge, skill, thor-
oughness, and preparation, 15-18

legal knowledge, 9-10, 18-19
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limiting scope of representation,
28-30

malpractice claims, 20-23

marriage-based permanent resi-
dence, 34-37, 37-38

merits hearing, 44-45

mistakes, correction of, 16-17

motions, 43

multiple practice areas, 38-39

naturalization, 30-31

poor client communication, 27-28

preparation, 11, 15-16

pro bono work, 28, 32-33

reasonably necessary for representa-
tion, 12

reconsiderations, 43

repeated acts of incompetence, 13-15

risky untested strategies, 23

shoddy work, 14-15

skills, 10

special areas of concern, 23-30

substantively insufficient papers,
submission of, 13-14

sufficiency of papers submitted, 13-
14,17

with technology, 26-27

temporary protected status, 39-40

text of MR 1.1, 8

thoroughness, 10-11, 16

undertaking representation without
sufficient knowledge, 18-19

withholding of removal, 41-42

witnesses, calling of, 44-45

cloud computing, 215-217
commentary, 191-222
confirmed in writing, defined, 188-
189
conflicts of interest, 211-212, 224-227,
250, 253, 258, 259, 260, 262, 271,
272,277,279, 280, 281, 283, 284,
285, 286, 288, 291, 292, 294, 295,
296, 298, 299, 301, 302, 303, 304,
305, 306
defined, 191-192
diminished capacity, client with, 351
dual representation, 182, 186, 194-
198, 210, 224-227, 228, 279-286, 294,
295, 298, 300, 301, 302-303
exceptions to accomplish particular
purpose, 199-215
advancing claims, 206-208
conflicts of interest arising from
change of employment, 211-
212
crime or fraud, prevention of,
202-204
death or bodily harm, preven-
tion of, 201-202
defending against actions, 206-
208
disclosure after crime or fraud
has occurred, 204
ethical obligations, obtaining
legal advice about, 205
fraud or fraudulent, defined,
189-190

Confidential government information,
defined, 326
Confidential information, 177-239

law or court order requirement
of disclosure, 209-211
factors that vitiate prohibition

annotations, 191-222

asylum cases, 188, 208, 219, 232, 236-
238

background, 181-186

basic prohibition against disclosure,
191-198

blogs, 222-224

candor toward tribunal vs., 549

759

against disclosure, 193-194
former clients, 316, 325-326
fraud or fraudulent, defined, 189-190
friending client, and potential for
unauthorized disclosure, 229-232
government information, 326
hypotheticals, 222-239
implied authorization, 189, 193-194
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Confidential information (continued)

inadvertent disclosure, 212-215
information relating to representa-
tion, 186-187
informed consent, 187-189, 194, 271,
292, 295-296, 297, 299, 303, 306
confirmed in writing, 188-189,
292
defined, 187-188
introduction, 181-186
key terms and phrases, 186-190
married couples, 224-227
metadata, 217-218
multijurisdictional practice, 238-239
nonlawyer assistance and, 627-628
outsourcing legal or support services,
219-220
privately owned company, 227-229
prospective clients, 471-472
reasonable or reasonably, defined, 190
revealing to other client, 194-198
social media, use of, 218-219
special areas of concern, 215-222
substantial, defined, 190
supervisory responsibility over law-
yers and nonlawyers, 221-222
text of MR 1.6, 202, 204, 205, 206, 209,
211,212
unauthorized access, 212-215

Conflicts of interest

confidentiality and, 211-212, 224-227
conflicts check. See Screening
current clients, 195, 241-307, 319
ability to provide competent
and diligent representation to
each, 247, 267-268, 289, 295,
297, 298
advance conflict waiver, 272,
273,274, 275, 276, 297, 300-301
annotations, 248-286
background, 245-247
claim by one client against an-
other before tribunal, 269-270
commentary, 248-286
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corporation vs. affiliate/subsidi-
ary, 251-252

diminished capacity and, 358-360

directly adverse interests, 249,
252, 254-255, 258, 269, 289,
291, 314, 319, 320

disciplinary case, 255, 257

dual representation, 279-286,
296-299, 299-301, 301-303

EB-5 matters, 254, 284-286, 301-
303

employment-based residency,
246, 283-284, 296-299, 299-301

family-based residency, 246,
281-283

financial interest conflicts, 246,
263-264

former vs. current client, 246-
247, 250-251, 259-261, 319

hypotheticals, 286-307

immigration context, 252-255

imputed conflicts, 249, 250, 264

implied relationship, 250, 253-254

informed consent, 247, 270-271,
271-272,272-275, 276-279, 289,
290, 292, 295, 296, 297, 298,
299, 300-301, 303, 306

introduction, 245-247

investment-based matters, 254,
284-286, 301-303

lawyer-client relationship, iden-
tification of, 249-252, 252-255

personal interest conflicts, 263-
266

potential conflicts, 256-266

professional interest conflicts,
265-266

reasonable belief in ability to
provide competent and dili-
gent representation to each,
247, 267-268, 289, 295, 297,
298, 303, 306

representation not prohibited by
law, 268-269
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representation notwithstanding
conflict, 267-272
retained clients, 249-250
screening for. See Screening
sexual relationship with client,
263, 266
special areas of concern, 272-286
substantial risk that represen-
tation would be materially
limited by duties to another,
246, 257, 288-289, 295, 300
termination of relationship,
250-251
text of MR 1.7, 248, 249, 256, 267,
268, 269, 270
third-party conflicts, 246, 261-263
tribunal, claim by client against
another client before, 269-270
waiver of potential conflict, 246,
247, 258-259, 270-271, 271-272,
272-275, 276-279, 289, 290, 292,
295, 296, 297, 298, 299, 300-
301, 303, 306
former clients, 246, 250-251, 259-261,
319
current vs. former clients, 246-
247, 250-251, 259-261, 319
informed consent, 323-324
materially adverse interests, 323
rebutting presumption of ac-
quired information, 324-325
substantial relationship test,
320-322
waiver of conflict, 323-324
mandatory withdrawal, 416-419
prospective clients, 249, 259, 260, 279,
280-281, 319, 472-477
disqualifying information, rep-
resentation after receipt of,
478-481
factors leading to conflict, 473-
477
imputation of conflict, 477, 480-
481
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informed consent, confirmed in
writing, 478-480
materially adverse interests,
473-474
no informed consent, 480-481
screening, 477
significantly harmful informa-
tion, 475-477
substantially related matters, 474
screening for. See Screening
Conflicts waiver. See Informed consent
Consent, informed. See Informed consent
Contingent fee agreements, 150-154
accounting for recovery of funds, 153
circumstances under which prohibit-
ed, 153-154
defined, 134-135
liability for expenses, 153
permissibility of, 150-152
prohibition against, 153-154
specific terms,152-153
writing requirement, 152
Convention Against Torture (CAT), 236,
356, 446
COR. See Cancellation of Removal (COR)
Co-representation, 120
Corporation vs. affiliate/subsidiary
conflicts of interest, 251-252
lawyer-client relationship, 251-252
Costs and expenses charged to client
client trust account and, 389, 391, 395
contract lawyers or outsourced legal
work, billing for, 145
defined, 382
dual representation and, 450
nonlawyers, use of, to reduce costs,
219, 628
reasonable expenses, 144
reduction of, 219, 628
Credibility
of client, 27, 83-84, 367, 372, 488, 515,
517, 526, 543, 545, 555, 632
lawyer-client relationship, basis for,
488
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Criminal conduct of client, 8, 183, 459
candor to tribunal, 546-547
communications with clients, 109-110
confidential information, disclosure
of, 199

conviction for. See Criminal convic-
tion, immigration consequences of

counseling client in commission of,
183, 200

mandatory withdrawal, 419-420

prospective client, 542

remedial measures, 547

withdrawal from representation, 419-
420, 427-429

Criminal conduct of lawyer

adverse reflection on lawyer fitness,
732, 736-738. See also Misconduct
Criminal conviction, immigration conse-
quences of, 11, 17, 26, 72, 195, 363, 474,
545, 568, 569-570, 632, 668

Culpable state, 745
defrauding government, 599
plagiarism and, 739

Culturally insensitive language, 745-746

Current client conflicts of interest. See

Conflicts of interest, subentry current
clients

Customs and Border Protection (CBP), 36,

354

DACA. See Deferred Action for Childhood
Arrivals (DACA)

Deceit, 379, 453, 509, 535, 538, 583, 585, 588,
589, 590, 604, 624, 626, 715, 721,732, 736,
737,738-741,744, 747,749, 751, 752

Declining representation, 290, 377, 458.
See also Termination of representation

safekeeping property, 381
text of MR 1.16(d), 381

Deferred Action for Childhood Arrivals
(DACA), 102-103, 362-363, 432, 439, 568,
634, 635, 636, 643, 644

Delegation, 54, 631, 634, 639

diligence, lack of, 77-78
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to nonlawyer assistants, 28, 53, 77-78,
100, 124, 398, 609, 612, 619, 624,
629, 630, 633, 636, 656, 661
MR 5.2 responsibilities of subor-
dinate lawyer, 118
MR 5.3 responsibilities regarding
nonlawyer assistance, 614,
616, 620
Denaturalization, 548, 549, 598, 599
Department of Homeland Security (DHS),
52,103, 181, 222, 322, 354, 366, 412, 438,
520, 682, 683, 695, 737. See also EOIR/
DHS rules
Destruction of documents or evidence,
547,735
Detention, 66, 237, 352, 367-368, 491, 519,
731,749
DHS. See Department of Homeland Secu-
rity (DHS); EOIR/DHS rules
Diligence, 47-88
annotations, 55-78
asylum cases, 56, 57-58, 72, 75, 83-84,
86-88
background, 51-55
commentary, 55-78
conflicts of interest and, 245, 246,
247, 248, 256-257, 263, 264, 265, 2606,
267-268, 282, 283, 286, 289, 295, 297,
298, 300, 303, 306
court appearances missed, 56-58
deadlines missed, 56-58
delegation, 77-78
disciplinary cases, 55-63
failure to take action, 60-61
fees, 170-172
heavy caseloads, 77
hypotheticals, 78-88
ineffective assistance of counsel
claims, 71-75
introduction, 51-55
investigation, inadequacy of, 62-63
lack of diligence or promptness, 55-63
Lawyer Assistance Programs, 75-76
length of time taken, 82-83
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malpractice claims, 63-71
but-for causation, 64-65
criminal matters, 73-75
experts, role of, 65-67
judgment of lawyer as basis for,
68
lawyer-client relationship, ne-
cessity of, 64
reconsideration, motion for,
68-69
representative cases, 67-69
mental health issues, 75-76
missed deadlines and court appear-
ances, 56-58
other relevant rules, 54-55
preparation, inadequacy of, 62-63
procrastination, 80-81
record-keeping, 377, 380-381
simultaneous relief vs. one thing at a
time, pursuit of, 86-88
special areas of concern, 71-78
substance abuse issues, 75-76
unreasonable delay, 58-59
vacation planning, 83-84
when diligent preparation is not
enough, 78-80

Diminished capacity, 337-372

annotations, 344-360
asylum cases, 346, 364-372
adult mental impairment, 365-
368, 370-372
minors, 364-365, 368-370
background, 341-344
causes, 346-347
commentary, 344-360
confidential information, disclosure
of, 351
conflicts of interest, 268, 282, 358-360
DACA, 362-363
discharge when, 426
dual representation, 359
guardian or guardian ad litem, lawyer
serving as, 359-360
hypotheticals, 360-372

inability to act in own interests, 349-
350
introduction, 341-344
mentally impaired clients, 346, 352-
353
minors, 346-347. See also Unaccom-
panied alien children (UAC)
normal client-lawyer relationship,
344-347
other impairments, 346
protective action, taking of, 348-351
reasonable belief, 348
risk of substantial harm to client, 350
special areas of concern, 352-360
third-party representation, prohibi-
tion against, 358
U visa and, 360-362
withdrawal from representation, 357-
358, 436-437
Directories of best lawyers, 723-724
Disbarred lawyers
hiring of, 612, 623-624, 663
unauthorized practice of law, 255,
612, 623-624, 660-663
Discharge of lawyer, 224-226, 345. See also
Termination of representation
by impaired client, 426
quitting vs. discharge, 424-425
Disciplinary cases
competence, lack of, 12-19
conflicts of interest, 255, 257
diligence or promptness, lack of, 55-63
fees, unresolved problems with, 132,
133
grounds for discipline, EOIR/DHS
rules. See EOIR/DHS rules
impairment as mitigating factor, 423
potential clients, 475-476
reciprocal discipline, 5, 7, 14, 52, 58,
77,661, 668, 678, 683
Disclaimers, 99, 205, 219, 318, 482, 483,
485, 486, 487-488, 490, 492, 494, 495,
665, 690, 709, 710-711, 712, 718, 720,
721,722,724
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Discrimination and discriminatory be-
havior, 321, 353, 466, 489, 688, 731, 733,
736, 742-743, 745, 748-749

Dishonesty, 8, 19, 41, 43, 52, 56, 60, 63, 142,
379, 419, 443, 453, 509, 535, 570, 588,
590, 604, 617, 626, 645, 656, 660, 683,
684,719, 721,731, 732,736,737, 738-
741, 744, 745, 747,749, 750, 751, 752

Division of fees. See Fees, division of

Drug offenses, 595, 596, 737-738

Dual representation, 30, 104, 149, 167, 359,
363, 392, 450-451, 453, 454, 455, 456,
478, 497-498, 559

confidential information, 182, 186,
194-198, 210, 224-227, 228, 279-286,
294, 295, 298, 300, 301, 302-303

conflicts of interest, 247, 258, 275,
279-286, 294, 295, 298, 301, 302-303

mandatory withdrawal, 416-418

Duress, 702, 708

Duties to current clients. See Conflicts of
interest, subentry current clients

Duties to former clients. See Former
clients

Duties to prospective clients. See Prospec-
tive clients

Duty of confidentiality, 177-239, 250, 253,
258, 259, 260, 262, 271, 272,277, 279,
280, 281, 283, 284, 285, 286, 288, 291,
292, 294, 295, 298, 299, 301, 302, 303,
304, 305, 306. See also Confidential
information

Duty of loyalty, 104, 194, 196, 225, 226, 228,
245, 247, 249, 251, 252, 253, 256, 258,
259, 260, 267,271, 279, 281, 285, 286,
288,292, 294, 298, 302, 321, 329, 369,
419, 452, 453, 454, 455, 467, 479, 488,
498, 502, 503, 571

Email communication with clients, 98-99

Employee of client, contact with, 593-594

Employment-based residency, 5, 33-34,
37,53,57,60, 67,70, 114, 124, 149, 167,
172,186, 187, 195, 198, 227, 228, 246,
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254, 259, 260, 262, 268, 278, 279, 280,
283-284, 293-296, 296-299, 299-301, 330,
416,417, 453, 474, 483, 558, 579, 603
Environmental disasters, communica-
tions during, 104-105, 112
EOIR. See Executive Office for Immigra-
tion Review (EOIR)
EOIR/DHS rules, 416, 511
allocation of authority between client
and lawyer, 95, 414-415
candor toward tribunal, 452-453, 536,
552
catchall, 742
communications, 95-96, 343
competence, lack of, 5, 7, 343
conduct prejudicial to administra-
tion of justice, 735, 741, 742
confidentiality duty and, 181
conflicts of interest and, 246
deceptive or misleading conduct or
statements, 536, 537, 538, 552, 556,
751
diligence and promptness, failure to
act with, 52, 54, 343, 414
diminished capacity of client, 343
directly adverse contrary authority,
disclosure of, 540
failure to appear, 52
false evidence, 239, 537
false statements and dishonesty, 536,
537,538, 552, 556, 751
fees, 132, 154
frivolous behavior, 513
grounds for discipline, 7, 54-55, 95-96,
537,735
ineffective assistance of counsel
claims, 52
interpreter, use of, 101
meritorious claims, 513, 519, 520, 522,
525
misconduct, 735
missing client, 102-103
reciprocal discipline, 683
reopening of proceeding, 548
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sanctions, 513
unaccompanied minors, 354-355
withdrawal or termination of repre-
sentation, 414-415, 437-438
zealous representation, 321
Escrow accounts, 386, 612, 618, 619, 640-
643
Evidence
destruction of, 547, 735
falsity of. See False evidence
request for. See Request for evidence
(RFE)
Excessive caseloads, 23-24, 420-421
Executive Office for Immigration Review
(EOIR), 5,7, 38, 52, 54, 64, 103, 132, 146,
157,181, 187, 238, 239, 246, 353, 354,
367,412, 438, 452, 453, 457, 536, 537,
538, 540, 551, 557, 566, 611, 631, 632,
658, 659, 660, 661, 678, 682, 683, 691,
695, 741, 742,748, 751. See also EOIR/
DHS rules
Ex parte proceedings, 550
Expenses. See also Costs
change in basis or rate of, 149-150
reasonableness of, 144-145
Expertise, claims of, 713
Expert witnesses
asylum cases, 188, 219, 628
fees, 144
malpractice cases, 20, 63
Expunged arrests and convictions, 120,
736, 743-745

Fairness to opposing party and counsel,
581
False evidence
correction of, 539, 541-546, 547
diligence necessary when only suspi-
cion of, 545-546
disclosure as last resort, 544
prohibition against, 537-539, 541-546
reasonable belief vs. knowledge of
falsity, 544-545
remedial measures, 541-543, 547
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withdrawal from representation,
543-544
withdrawal of evidence, client agree-
ment to, 543
Falsification of document outside prac-
tice of law, 738-739
Family-based petitions, 37, 38, 41-42, 76,
94,97, 103, 109, 149, 246, 276, 278, 280,
281-283, 315, 400, 417, 478, 579, 586, 710
Fees, 127-175
adequacy of communication con-
cerning, 145-150
advance fee. See Advance fees
advertising of, 717-718
alternative dispute resolution, 158
annotations, 138-164
asylum cases, 147, 389, 401
background, 131-138
basis of, 146-147, 149-150
business transactions with client,
163-164
calculation, 133-134
change in basis or rate of, 149-150
charging more than value of services
provided, 143-144
classic retainer agreement, 136
commentary, 138-164
conflicts of interest, 261-263
contingency. See Contingent fee
agreements
diligence, 170-172
division between lawyers. See Fees,
division of
expenses, reasonableness of, 144-145
failure to perform services, 143-144
fixed fees. See Flat fees
flat rate fees. See Flat fees
foreign migration agent, 286
fraudulent billing, 142
general retainer agreement, 136
H-1B case, 172-175
hourly rate. See Hourly fees
hybrid arrangements, 135
hypotheticals, 164-175



Fees (continued)
inadvertent overcharging, 143-145
introduction, 131-138
key terms and phrases, 133-138
labor certification case, 165-167
minimum, 137, 160-163
modification of agreement, 163-164
nonrefundable, 137, 160-163
paid as billed on regular basis, 136
rate of, 146-147
reasonableness, 138-141, 163-164
referral, 156, 486, 703, 713,717,718
removal case, 164-165, 170-172
retainer. See Retainer agreement
return of unearned fees. See un-
earned fees, this heading
safeguarding advance payment, 137-
138
scope of representation, 145-146
sloppy billing practices, 143-145
special areas of concern, 158-164
special retainer agreement, 136-137
terminology, 133-138
text of MR 1.5, 138, 139, 140, 154
third-party payment of, 246, 261-263
timing
of payment, 135-138
of communication, 148-149
transparency, 170-172
trust accounts. See Trust accounts
unearned fees, 13, 137, 142, 147, 160,
161, 163, 169, 170, 175, 383, 387,
388, 393, 398, 424, 425, 439, 440,
442-443, 445
withdrawal for nonpayment of, 431-
432
written agreement preferable, 147-
148
, division of
joint responsibility, 156
other issues, 157
permissibility, 154-157
proportionality requirement, 155
reasonableness of fee, 157

Fees
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shared responsibility, 156
written consent of client, 156-157
File maintenance
poorly done, 16, 442
withdrawal from representation, 442
Financial burden on lawyer
withdrawal from representation, 411,
413, 432, 434-435, 450
Financial interest conflicts, 246, 263-264
Firm names, 711-712, 717-718
Fitness to practice law, 423, 667, 732, 736-
738, 744,746, 750
Fixed fees. See Flat fees
Flat fees, 131, 133, 135, 136, 137, 150, 151,
154, 159, 432, 435, 443, 538
advance fees, 386-388
basis or rate of fee, 146-147
defined, 134, 382
description of services rendered, 146
disclaimer, 710
hypotheticals, 165-167, 168-169, 170-
172, 172-175, 393, 395-396, 399-400,
401, 403, 641, 693
reasonableness, 139, 141, 143
referral service, 703
unearned fee, calculation of, 443
Foreign legal services, 693-696
Foreign migration agent, 286
Former clients, 309-335
annotations, 317-327
asylum cases, 323
background, 313-317
commentary, 317-327
confidential information, 316, 325-
326
conflicts of interest. See Conflicts of
interest, subentry former clients
current client vs. former client, 319-
320
duties owed to, 495-498
formation of lawyer-client relation-
ship, 317-318
generally known information, 327-
329



INDEX

government lawyer, former, 326
“hot potato” gambit, 307, 320, 331-333
hypotheticals, 327-335
introduction, 313-317
lawyer-client relationship, 317-320
legal services organizations, 327
loyalty to former client of former
firm, 333-335
material adversity, 329-331
nonprofit organizations, 327
open-ended representation, 331-333
substantial relationship, 321, 327-329
“using” vs. “revealing” information,
316, 325-326
Forms
EOIR-28, 682
EOIR-42B, 16, 122, 238, 444
G-28, 682
I-9, 571-572, 603
1-94, 304
1-130, 17, 38, 196, 281, 282, 496,
555, 556, 598
1-140, 255, 293, 527, 528, 579, 599-
601
1-212,74
I-360, 196, 282
1-485, 17, 38, 293, 496, 555
1-589, 444, 520
I-601, 23
1-751, 150, 286-289, 557, 597-599
1-864, 253-254, 579
N-400, 11, 30-31, 526-527, 548,
551, 552
Fraud, 14, 31, 70, 333, 509, 535-536, 541,
555-557, 565, 588, 594, 598, 599, 626,
628, 629, 715, 721, 734-735, 736, 737,
738,739,744,751
billing practices, 142
client conduct, 95, 106, 109-110, 126,
181, 189-190, 199-200, 325, 412, 413,
419-420, 427-429, 438, 446, 447, 453,
458-459, 527, 535-536, 543-544, 546,
548-549, 552, 555-557, 558-559, 565,
567-568, 569-571, 572-573

communications with client, 95, 106,
109-110, 126, 427-429
concealing neglect of client’s case,
567
confidential information, disclosure
to prevent fraud, 183, 186, 189-190,
199-200, 202-204, 207, 226, 227, 351
defined, 189-190
forged signatures, 107
harm to client, 350
internal investigation on behalf of
corporation, 474
mandatory withdrawal, 419-420
nonlawyer assistants, 618, 624, 625,
626, 629, 633
remedial measures, 546-547, 558-559,
568
statutes, 600, 601
wire fraud, 25
withdrawal from representation, 412,
413, 419-420, 427-429, 431, 438, 446,
447,453, 459, 543-544
Friending on social media
by client, 229-232
of client, 186, 219, 229-232
by lawyer, 229-232, 746-748
of lawyer, 229-232
of third parties, 746-748
Frivolous claims, 123, 210, 322, 509, 511,
516, 524, 525, 530, 667, 741, 749, 751. See
also Meritorious claims and conten-
tions
criminal matters, 519
defined, 514-515
sanctions, 519, 521, 522, 523

Gang issues, 98, 368, 372, 595, 596, 745, 752
Ghostwriting, 29, 693, 732, 739, 740. See
also Unbundled legal services
Gifts, 330
lavish, 717-718
nominal, 702, 703, 716, 718, 725
Government lawyers, 106, 268, 326, 587,
653, 672-673,733
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Green cards, 22, 41, 64, 68, 117, 120, 195,
232-235, 281, 287, 327, 364, 390, 419,
448, 487, 489, 492, 493, 499, 548, 549,
556, 558, 584, 594, 598, 693

Guardian or guardian ad litem, lawyer
serving as, 359-360. See also Diminished

capacity

Harassment, 258, 511, 515-516, 702, 733,
742-743, 745,749
Health and Human Services (HHS), De-
partment of, 354
Health reasons for withdrawal, 424
Heavy caseloads, 77,79, 121
HHS. See Health and Human Services
(HHS), Department of
“Hot potato” gambit, 253, 260, 307, 320,
331-333
Hourly fees, 135, 138, 143, 150, 151, 172,
175, 391, 395, 401-402
defined, 134, 382
downside for client, 134

IAC. See Ineffective assistance of counsel
(IAC) claims
Immigration and Customs Enforcement
(ICE), 187, 222
Implied authorization
confidential information, disclosure
of, 181-183, 185, 189, 191, 192, 193-
194, 195, 197, 199, 223, 230, 236-237,
351,434
defined, 189
missing clients, 103
Incompetent respondents, 366
Ineffective assistance of counsel (IAC)
claims, 7, 13, 42, 54, 62, 84, 108, 115, 122,
206, 208, 246, 265, 266, 418, 430
competence, lack of, 24-26
criminal cases, 24-26, 73, 208
diligence, lack of, 71-75
EOIR rule, 52, 246
immigration cases, 24-26, 71-72, 208-
209

768

immigration consequences of crim-
inal convictions, 25-26. See also
Criminal convictions, immigration
consequences of
Information about legal services. See
Communications concerning lawyer’s
services
Informed consent, 11, 88, 93, 96, 99, 100,
105, 124, 218, 224, 226, 230-232, 236-238,
325, 349-350, 369, 403, 417, 418, 453,
456, 542, 543
accommodation client, 318
arbitration provision in retainer
agreement, 158
confidential information, disclosure
of, 181, 182, 183, 187-188, 188-189,
191, 192, 194, 196, 197, 198, 199,
210, 211, 212, 218, 220, 224, 226,
227,230-232, 236-238, 502, 546, 628,
696, 753
confirmed in writing, 29, 163, 188-
189, 247, 248, 256, 261, 269, 271-272,
276, 282, 283, 289, 292, 295, 301,
303, 313, 314, 315, 319, 323-324, 328,
330, 332, 335, 478-480, 485, 543
conflict of interest, 247, 248, 256, 269,
270-271, 272-275, 276, 279, 280,
281-282, 283, 284, 286, 287, 289, 290,
292, 295, 296, 297, 299, 301, 303, 306
defined, 187-188
fee agreement terms, 145
former clients, 313, 314, 315, 317, 319,
323-324, 328-329, 330, 332, 333, 335
joint, dual, or co-representation, 104,
120-121, 196, 197, 198, 279, 280,
281-282, 283, 284, 286, 359, 416, 503
limitation on scope of representa-
tion, 117, 146
matters requiring informed consent,
106
prospective clients, 465, 466, 470, 473,
478, 479-480, 484, 485, 489, 490, 498,
502, 503
waiver, 323-324
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In-house counsel, 653, 660, 668, 671, 672-
673, 675, 690
Interest on Lawyers’ Trust Account (IOL-
TA) programs, 381, 382, 384, 394, 398.
See also Safekeeping property
IOLTA account, defined, 382
Interpreters, use of, 28, 93, 101, 108, 109,
121, 122-123, 221, 357, 480, 495, 610, 613
IOLTA. See Interest on Lawyers’ Trust
Account (IOLTA) programs

Joint representation, 103-104, 194, 195,
197, 227, 247, 258, 275, 279-287, 294,
295, 301, 303, 474, 503, 504, 579, 586. See
also Dual representation

Juvenile, defined, 347. See also Minors; Spe-
cial immigration juvenile status (SIJS)

Kids in Need of Defense (KIND), 353, 355-
357

Labor certification applications, 33-34, 67,
165-166, 205, 219, 228, 430, 529-530, 558,
594, 628

Lawful permanent resident status, 34-35,
44,120, 316, 323, 330, 332, 496, 548, 587,
600, 719

Lawyer assistance programs, 75-76, 119,
422,423

Lawyer-client relationship

confidentiality, duty of. See Confiden-
tial information

conflicts of interest and, 249-252,
252-255

corporation vs. affiliate/subsidiary,
251-252

identifying the relationship, 249-252,
252-255

implied relationship, 250, 253-254

inadvertent creation of, 218, 481-486

loyalty, duty of. See Duty of loyalty

malpractice claims, 20, 63, 64, 80, 84.
See also Malpractice claims

retained clients, 249-250, 252
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termination of relationship, 250-251.
See also Termination of represen-
tation
unintended relationship, 722-723
Lawyer’s services. See Communications
concerning lawyer’s services
Legal marketing services, online, 485-486
Legal permanent residency, 197, 229, 448,
694, 696
Legal services organizations, 32, 33, 327,
614,632,711
Liens, retaining, 441-442, 457
Limited representation, 29, 146, 571, 658-
659, 739
List servers, participation in, 481, 482
Lozada claim. See Ineffective assistance of
counsel (IAC) claims

Malicious intent, 515-516
Malicious prosecution, 523
Malpractice claims
competence, lack of, 20-23
conflicts of interest, 245, 303
diligence, lack of, 63-71
but-for causation, 64-65
criminal matters, 73-75
experts, role of, 65-67
judgment of lawyer as basis for,
68
lawyer-client relationship, ne-
cessity of, 63, 64
reconsideration, motion for,
68-69
representative cases, 67-69
lawyer-client relationship, necessity
of, 20, 63, 64, 80, 84
Managerial authority, 614-616. See also
Nonlawyer assistance
Mandatory withdrawal
client impairment, discharge when,
426
conflicts of interest, 416-419
criminal conduct, 419-420
discharge of lawyer, 424-425, 426
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Mandatory withdrawal (continued)
dual representation, 416-418
excessive caseload, 420-421
fraud, 419-420
grounds for, 412, 415-426
health reasons for withdrawal, obli-
gations to clients, 424
impairment as mitigating factor in
disciplinary proceeding, 423
lawyer-client conflicts, 418-419
mental condition impairing ability to
represent client, 421-423
perjury, 419-420
physical condition impairing ability
to represent client, 421-423
quitting vs. discharge, 424-425
reporting responsibility, 423
return of client files, 417-418
Marriage-based residency, 10, 17, 34-37,
37-38,41-42,43, 51, 53, 64, 74, 86-88, 110,
113, 146, 186, 195, 197, 200, 202, 204, 224,
226, 254, 259, 268, 280, 281, 282, 314, 323,
419, 428, 431, 450, 497, 499, 500-504, 546,
557,568, 597, 601, 609, 638
Married couples
confidentiality and, 224-227, 288
conflicts of interest, 246-247, 258,
259, 288
Mental condition impairing ability to
represent client, 421-423
Mental health issues
of client, 366-367, 371-372, 569
of lawyer, 54, 75-76, 422, 423, 440
Mental impairment
of client, 341, 344, 346, 352-353, 365-
368, 370-372, 436, 743
of lawyer, 421
Meritorious claims and contentions, 505-
530
annotations, 514-523
asylum cases, 520, 523-525
available claims, advice on, 523-525
background, 509-513
candor toward tribunal vs., 520-521

clarification on further inquiry, 527-
529

commentary, 514-523

excessive costs, counsel’s liability for,
513

extension, modification, or reversal
of existing law, 516-517

facts, investigation of, 517-518

Federal Rule of Appellate Procedure
38,513,522

Federal Rule of Civil Procedure 11(b),
512

Federal Rule of Civil Procedure 11(c),
522

frivolous appeal, damages and costs
for, 513

frivolous claim, 514-515

further inquiry, 526-527

good-faith argument for change in
existing law, 516-517

harassment, 515-516

hypotheticals, 523-530

incarceration, clients at risk of, 518-
519

introduction, 509-513

malicious intent, 515-516

MR 3.1 wording, 509-510, 515, 516,
517,518

questionable basis for claim, 529-530

sanctions, 521-523

timing of further inquiry, 527-529

USCIS, matters before, 520

Metadata, 27, 184, 217-218, 618, 628
Minors

asylum cases, 347, 354, 364-365, 368-
370

child, defined, 347

diminished capacity, 344, 346-347

immigration matters, 252, 262, 268,
282, 343, 347, 353-357

“informed” consent, 268

MR 1.14, 344, 346-347

unaccompanied. See Unaccompanied
alien children (UAC)
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Misconduct, 727-753

abuse of process, 752-753

administration of justice, conduct
prejudicial to, 735, 741-742

alcohol offenses, 737-738

annotations, 735-743

anti-discrimination provisions, 742-
743

anti-harassment provisions, 742-743

assisting others in obstructing access
to or falsifying evidence, 734-735

asylum cases, 733, 736, 741, 748-749,
750-751, 752-753

background, 731-735

civil disobedience, 749-750

commentary, 735-743

hypotheticals, 743-753

introduction, 731-735

obstructing access to evidence, 734-
735

other relevant rules, 734-735

plagiarism, 739

prejudice to administration of justice,
735, 741-742

questionable claims, 752-753

responsibility of lawyer for, 620-621

self-reporting, accuracy of, 743-745

social media, deception and, 746-748

third person engaged to do dirty
work, 750-751

violence, 736-737

virtual deception, 751-752

conflicts of interest, 255, 280
counseling client to engage in crimi-

Misrepresentation, 8, 13, 22, 55, 56, 59,
60, 61, 68, 69, 70, 143, 165, 190, 207, 225,
226, 422, 452, 453, 489, 509, 535, 538,
539, 559, 565, 566, 568, 583, 585, 588,
590, 614, 616, 624, 626, 638, 660, 663,
672,683,701, 714, 715, 721, 724, 732,
738-741, 744, 749

Missing clients

nal or fraudulent conduct, 734

criminal act reflecting adversely on
lawyer fitness, 736-738

culpable state, 739

culturally insensitive language, 745-
746

deceptive tactics, 740-741

disclosure of criminal or fraudulent
conduct related to proceeding, 734

discriminatory behavior, 748-749

dishonesty and misrepresentation,
255,735,737, 738-741, 744, 751

drug offenses, 737-738

EOIR/DHS rule text box, 735

examples, 255

expunged arrests, 743-745

failure to disclose criminal or fraudu-
lent act by client, 735

false statement of material fact or
law, 735

falsification of document outside
practice of law, 738-739

falsifying evidence, 734-735

fraud, 737, 738, 739, 744, 751. See also
Fraud

ghostwriting, 739
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communications with, 94, 101-103

locate, duty to, 102, 113, 434, 445

safekeeping property, 390, 398-399

withdrawal from representation, 432-
434, 444-446

Model Rules of Professional Conduct
(MR), passim

MR 1.1. See Competence

MR 1.2(a) and (d) text box, 95, 734

MR 1.3. See Diligence

MR 1.4. See Communications with
clients

MR 1.5. See Fees

MR 1.5 text box, 138, 139, 140, 154

MR 1.6. See Confidential information

MR 1.6 text box, 202, 204, 205, 206,
209, 211, 212

MR 1.7. See Current client conflicts

MR 1.7 text box, 248, 249, 256, 267,
268, 269, 270
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Model Rules of Professional Conduct

(MR), passim (continued)
MR 1.9. See Former clients
MR 1.14. See Diminished capacity
MR 1.14(c) text box, 351
MR 1.15. See Safekeeping property
MR 1.16. See Declining representa-

tion; Termination of representation

MR 1.16 text box, 381, 421, 424, 426,
427,429, 431, 434, 435-436, 437, 439

MR 1.18. See Prospective clients

MR 1.18 text box, 469, 472-473, 478

MR 2.1 text box, 95

MR 3.1. See Meritorious claims and
contentions

MR 3.3. See Candor toward tribunal

MR 3.3 text box, 537, 539, 541, 546,
547,550, 734

MR 3.4 text box, 581, 734-735

MR 4.1. See Truthfulness in state-
ments to others

MR 4.1 text box, 537, 581, 735

MR 4.2 text box, 581

MR 4.3. See Unrepresented persons

MR 5.3. See Nonlawyer assistance

MR 5.3 text box, 614, 616, 620

MR 5.5. See Multijurisdictional prac-
tice of law; Unauthorized practice
of law (UPL)

MR 7.1 and 7.1. See Communications
concerning lawyer’s services

MR 7.3, 614, 702, 703, 705, 708. See
also Solicitation

MR 8.4. See Misconduct

Moving to another state

misconduct, 738

operating account, management of,
392-394

safekeeping property, 392-394

Multijurisdictional practice, 238-239, 381,

647, 652, 653, 654-655, 662, 664, 660,

671,672, 675,677,678, 680,703, 711
advertising, 677-679
choice of law, 679-681
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confidentiality, 238-239
hypotheticals, 681-696
truthful client communications, 678

Naturalization, 11, 30-31, 35, 210, 255, 314,
327-328, 332, 345, 527, 548, 549, 551-552,
553, 598, 599, 658

Negative reviews, response to, 206-207,
724-725

Neglect. See Diligence

NOID. See Notice of Intent to Deny (NOID)

Nonlawyer assistance, 605-646

annotations, 613-630

background, 609-612

commentary, 613-630

confidentiality, ensuring, 627-628

crossing line between authorized and
unauthorized conduct, 621-625

expediency, 634-636

failure to supervise, 624-625

fraud by, 618, 624, 625, 626, 629, 633,
645

further guidance regarding ethical
use, 630

hypotheticals, 630-646

introduction, 609-612

long-distance supervision, 630-633

managerial authority, 614-616

misconduct of nonlawyer, responsi-
bility of lawyer for, 620-621

nonlawyers, identification of, 613-614

overseas lawyers and intermediaries,
use of, 622-623

primary contact person, use as, 628-
629

“reasonableness” of efforts and assur-
ance of proper conduct, 615-616

safekeeping client property, 640-643

signing lawyer’s name on forms and
court papers, 625-627

special areas of concern, 621-630

supervisory authority, 616-619

suspended or disbarred lawyers, 623-
624



INDEX

telephone consultations, 634-636
text of MR 5.3, 614, 616, 620
unauthorized practice of law, 621-557
Nonprofit legal services providers, 327,
353, 355,485,611, 614,615,617, 621,
629, 630, 632, 652, 659, 663, 703
Notice of appearance, 17, 29, 61, 63, 64, 197,
255,425, 437, 444, 569, 660, 663, 682, 683
Notice of Intent to Deny (NOID), 56, 78,
98, 520
Notice of Intent to Rescind, 332
Notice of intent to withdraw, 439-440
Notice to Appear (NTA), 38, 106, 114, 332,
366, 685

Online questionnaires for prospective
clients, 486-490, 490-491

Operating account, 142, 159, 160, 169, 173,
388

defined, 382

hypotheticals, 391, 395-396, 397, 400,
403, 404-405, 641-643

moving to state with different rules,
392-394

Optional withdrawal, 412-413, 426-437

ORR. See Refugee Resettlement, Office of
(ORR)

Outsourcing legal or support services,
27,133, 145, 219-220, 221, 613, 622, 623,
628, 662

defined, 184, 214

Overpromising, 719-720

Pandemics
communication with clients, 104-105,
112
hearings, 751
“Particular social group” asylum cases,
346, 430, 510, 516-517
Perjury
candor to tribunal, 546-547
mandatory withdrawal, 419-420
Permanent out-of-jurisdiction practice,
671-675
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Physical condition impairing ability to
represent client, 421-423
Plagiarism, 739
Practice of law, defined, 656-663
Prejudice to administration of justice.
See Administration of justice, conduct
prejudicial to
Prejudice toward others, 742, 743. See
also Discrimination and discriminatory
behavior
ProBAR. See Pro Bono Asylum Represen-
tation Project (ProBAR)
Pro Bono Asylum Representation Project
(ProBAR), 353
Pro bono presentations, prospective cli-
ents from, 485
Pro bono work, 28, 32-33, 353
Pro hac vice admission, 653-654, 661, 666,
667-669, 671,672, 691, 692
Promptly, defined, 383
Promptness. See Diligence
Property, defined, 383
Property of client. See Safekeeping prop-
erty
Pro se litigants, 29, 255, 584, 732, 739-740
Prospective clients, 461-504
annotations, 468-486
background, 465-467
beauty contests, from presentation
in, 483-485
chat rooms, from participation in,
482
commentary, 468-486
confidential information, receipt of,
260-261, 279, 471-472
conflicts of interest. See Conflicts
of interest, subentry prospective
clients
defined, 468-469
disclaimers, use of, 495
duties owed to, 495-498
hypotheticals, 486-504
inadvertent creation of client-lawyer
relationship, 481-486
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Prospective clients (continued)

information provided by, treatment
of, 469-472

in-person pro bono presentations,
from participation in, 485

introduction, 465-467

list servers, from participation in,
482

online for-profit legal marketing ser-
vices, 485-486

online questionnaires, 486-490, 490-
491

reception area, from conversation in,
499-504

request for proposal, from response
to, 483

special areas of concern, 481-486

text of MR 1.18, 469, 472-473, 478

websites, use of, 481-482

Questionable claims, 752-753
Quitting vs. discharge, 424-425

Reasonable accommodation, 353, 422
Reasonable, defined, 190
Reciprocal discipline, doctrine of, 5, 7, 14,
52,58,77, 661, 668, 678, 683
Referrals, 132, 701, 704, 709
accepting, 18, 121, 156, 624, 702, 703,
715,716,717-718, 724
fee splitting, 261, 486, 703, 712-713
written fee agreement, 132
Refugee Resettlement, Office of (ORR),
353,354
Remedial measures
for actual knowledge of material
fraud, 558-559
for false evidence, 239, 510, 521, 527,
536, 537, 539, 541-543, 544, 546, 547
for fraud before tribunal, 204, 447,
453, 527, 536, 556, 558-559, 734
for lack of diligence, 57, 59
reasonableness of, 541-543
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Removal of conditions, 150, 210, 286-289
Removal proceedings, 16, 23, 30, 31, 32,
37, 38-39, 40, 43, 84, 86, 100, 103, 106,
115, 146-147, 170, 189, 196, 238, 265,
280, 282, 354-355, 360, 362, 364, 365,
368, 370, 439, 442, 444, 448, 450, 524,
545, 548, 553, 554, 580, 587, 591, 599,
659, 682, 683, 732, 733, 751, 752-753
Reporting responsibility, 181, 183, 200,
211, 349, 350, 423
Represented persons, communications
with, 581, 583
Repugnant action of client, 411, 413, 429-
431, 436, 449
Request for evidence (RFE), 31, 38, 41,
103, 114, 134, 150, 173, 433, 520, 528,
722
Request for proposal, response to, 483
Retainer agreement, 11, 29, 30, 64, 103,
120, 160, 161, 227, 330, 331, 387, 417,
432, 443, 523, 584, 616, 663, 687
“accommodation” client, 318
arbitration provision, 158
blank, 616
classic or general, 136, 139
contingent fee, 151
general, 136, 139
hypotheticals, 164, 165, 167, 168, 171,
172,174, 449, 456, 493, 573, 692
“missing client” scenario, 399
special, 136-137
written, advantage of, 147-148
Retainer, defined, 383
Retaining liens, 441-442, 457
RFE. See Request for evidence (RFE)

Safekeeping property, 373-405
accounting, defined, 382
advance fee. See also Advance fees
defined, 382
determining to whom funds
belong, 385-387
annotations, 383-390
applicable laws, 384-385
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automatic payment deposit system,
398-399

background, 377-381

client bonus, 404-405

commentary, 383-390

costs, defined, 382

declining or terminating representa-
tion, 381

diligent record-keeping, 377, 380-381

flat fee, defined, 382. See also Flat fees

hourly fee, defined, 382. See also
Hourly fees

hypotheticals, 390-405

inability to find client, 389-390

interest, 384

introduction, 377-381

IOLTA account, 382, 384. See also
Interest on Lawyers’ Trust Account
(IOLTA) programs

key terms and phrases, 382-383

lawyer funds deposited in trust ac-
count, 400-401

location of trust account, 384-385

missing client, 398-399

moving to another state, 392-394

notice to client regarding trust ac-
count activity, 401-403

operating account, defined, 382

other relevant rule, 381

promptly, defined, 383

prompt notification and delivery, 377,
379-380

property, defined, 383

retainer agreement. See Retainer
agreement

retainer, defined, 383

return of client files, property, and
unearned fees, 387-389, 440-443

state requirements for use of trust
account, 403-404

strict separation of property, 377,
378-379

termination of representation, 387-
389

775

text of MR 1.15, 378, 379, 380, 386, 389

trust account, defined, 383. See also
Trust accounts

using up deposits, 399-400

Sanctions, 58, 132, 203, 205, 222

disciplinary, 52, 53, 54, 95, 205, 394,
414,513

EOIC/DHS rules, 7, 52, 54, 95, 343,
414,513

frivolous claims, 511-512, 519, 521-
523

unauthorized practice of law, 661

Screening

conflicts of interest, 250, 264, 465,
467,477,478, 480, 481, 484, 485,
490, 498, 503, 618-619
detainees, 353, 367
intake, 621, 635
serious mental disorders of detain-
ees, 353, 367
Self-reporting, accuracy of, 743-745
Sexual relationship with client, 263, 266,
732
Signing lawyer’s name on forms and court
papers, 625-627

SIJS. See Special immigration juvenile

status (SIJS)

Social media, 52, 192, 206, 229, 231, 232
advance conflict waiver, 205
advertising on, 652, 722-723
client posts, 9
communication about services, 703,

704, 720-721, 722-723
confidentiality duty, 184, 218-219,
223, 628
deception and, 732, 735, 736, 746-748
fallout from posting, 745-746
“friending.” See Friending on social
media
investigation of evidence, 546
lawyer-client relationship, inadver-
tent creation of, 466, 483
legal assistant participation in, 628
negative reviews or comments on, 206



INDEX

Social media (continued)
nonlawyer assistant participation in,
628
profiles, 720-721
technology competence, 9, 27
unrepresented persons, contacts
with, 586, 588-590
use of, 218-219
Solicitation, 613, 614, 697, 702, 703, 705,
708. See also Communications concern-
ing lawyer’s services
defined, 706
impermissibility of, 706-708
Special immigration juvenile status
(S1JS), 283, 351, 356, 364, 365, 514, 690,
691, 692
Specialization, claims of, 713, 716-717
Substance abuse issues
of client, 341
of colleague, 423
of lawyer, 75-76, 422, 423
Substantial, defined, 190
Supervisory authority over lawyers and
nonlawyers, 221-222, 616-619. See also
Nonlawyer assistance
Suspended lawyers, 623-624, 660-663

Technology competence, 26-27
Telephone consultations, 634-636
Temporary out-of-jurisdiction practice,
665-671
Temporary protected status (TPS), 39-40,
63, 356, 707
Termination of representation, 290, 407-
459
annotations, 415-444
asylum cases, 419, 427, 431
background, 411-415
commentary, 415-444
court rules or other law, compliance
with, 413
criminal or fraudulent action of cli-
ent, 427-429
diminished capacity of client, 436-437
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disagreement about action of client,
429-431

failure of client to meet obligations,
431-434

fee nonpayment, 431-432

file maintenance, 442

financial burden on lawyer, 434-435

formal letter, 250-251

hypotheticals, 444-459

introduction, 411-415

investigation duty, 458-459

mandatory withdrawal. See Manda-
tory withdrawal

missing client, 432-434, 444-446

no material adverse effect on client,
426-427

noncontact with lawyer, 432-434

noncooperation from client, 432-434

notice of intent to withdraw, 439-440

obligations to client upon, 413, 439-
444

optional withdrawal, 412-413, 426-
437

other good cause, 435-437

other measures to protect client
interests, 443-444

other relevant rules, 414-415

pending matters before tribunal,
437-439

questionable story from client, 446-
447

refusal to accept discharge, 456-458

related rules, 414

repugnant action of client, 411, 413,
429-431, 436, 449

retaining liens, 441-442

return of client files, property, and
unearned fees, 440-443

safekeeping property, 381

text of MR 1.16, 381, 421, 424, 426,
427,429, 431, 434, 435-436, 437, 439

unearned fees, return of, 442-443

unreasonably difficult dealings with
client, 435
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Texting, 98-99, 708
Third persons
communications, 99-101
conflicts of interest and, 246, 261-263
engagement to do dirty work, 750-751
fee payment by, 246, 261-263
fraud by, 628
lying, advice regarding, 599-601
property of. See Safekeeping property
truthfulness in statements to. See
Truthfulness in statements to
others
use to engage in communication, 583
TPS. See Temporary protected status
(TPS)
Translators, use of, 18, 101, 109, 221, 357,
494-495, 624, 679
Transparency
diligence and, 170
fee arrangement, 749
specialization and, 713-714
Trust accounts. See also Safekeeping
property
advance fees and, 134, 135, 136, 137,
159-160, 164, 165-167, 385-387
applicable laws, 384-385
defined, 383
location of, 384-385
notice to clients regarding account
activity, 401-403
text of MR 1.15, 378, 379, 380, 386, 389
Truthfulness in statements to others,
561-573
annotations, 566-568
background, 565
commentary, 566-568
criminal or fraudulent act by client,
avoidance of, 567-568
failure to disclose material fact to
avoid crime or fraud, 567-568
hypotheticals, 569-573
introduction, 565
material false statement to third
person, 566-567
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text of MR 4.1, 537, 581

Truthfulness in statements to tribunal.
See Candor toward tribunal

Unaccompanied alien children (UAC), 437

child, defined, 347

conflicts of interest, 246, 282-283

EOIR policies and practices, 354-355

preliminary processing and treat-
ment of, 354

representation in seeking immigra-
tion benefits, 343, 347, 353-357

techniques for lawyers, 355-357

Unauthorized practice of law (UPL), 255,
261, 647-696. See also Multijurisdic-
tional practice

annotations, 655-675
background, 651-655
basic principle, 655-656
bona fide office requirements, 675-677
choice of law, 679-681
co-counsel, use of, 690-693
commentary, 655-675
enforcement, 661
exceptions
for permanent out-of-jurisdic-
tion practice, 671-675
for temporary out-of-jurisdic-
tion practice, 665-671
expanding business, 688-690
federal exception, 673-675
foreign legal services, 693-696
government lawyers, 672-673
hiring of suspended or disbarred
lawyers, 612, 623-624, 663
how lawyer assists in, 661-663
hypotheticals, 681-696
immigration legal services, 671
immigration rules, practice of law
under, 658-659
improper association with nonlaw-
yers, 662
inadequate supervision of nonlaw-
yers, 661-662
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Unauthorized practice of law (UPL) (con-
tinued)
indicators of UPL by non-admitted
lawyer, 664-665
in-house counsel, 672-673
introduction, 651-655
legal advice, limits on, 684-688
local counsel, engagement of, 667-
668
nonlawyer assistance, 621-625
pending or potential matter
to be resolved by ADR, 669-670
to be resolved by tribunal, 668-
669
permanent out-of-jurisdiction prac-
tice, 671-675
practice of law, defined, 656-663
professional judgment, 657-658
reasonably related legal services,
670-671
sanctions for, 661
special areas of concern, 675-681
statutory authorized practice by
nonlawyers, 659
suspended or disbarred lawyers, 660-
663
temporary out-of-jurisdiction prac-
tice, 665-671
text of MR 5.5, 652-654, 655, 664, 665-
666, 671-672, 675
transactional matters, 670-671
virtual offices, 652, 664, 675-677
Unbundled legal services, 29, 146. See also
Ghostwriting
United States Citizenship and Immigra-
tion Services (USCIS), passim
Unrepresented persons, 575-604
adverse interests, 594-595
annotations, 581-592
asylum cases, 579, 589, 596-597
background, 579-581
client permission to interact with,
596-597
commentary, 581-592

communications with, 581, 583

constituents and employees of corpo-
rate client, contact with, 603-604

dealing on behalf of client, 585

employee of client, 593-594

hypotheticals, 593-604

information vs. advice, 601-602

introduction, 579-581

investigators and others acting on
lawyer’s direction, 587-588

“legal advice,” meaning of, 597-599

legal advice provided to, 590-592

lying by third party, advice regarding,
599-601

related rules, 581

representation in legal matter, mean-
ing of, 581-584

role of lawyer, clarification of, 262,
278, 585-587, 595-596

social media, contacts through, 588-
590

UPL. See Unauthorized practice of law
(UPL)
USCIS. See United States Citizenship and
Immigration Services (USCIS)

VAWA. See Violence Against Women Act
(VAWA)
Violence by lawyer, 736-737
Victims of Trafficking and Violence Pro-
tection Act of 2000, 356
Violence Against Women Act (VAWA),
184,213, 315, 321, 323, 356, 474, 498,
499, 516, 588, 719, 720, 746, 747
Virtual deception, 751-752
Virtual offices, 652, 664, 675-677
Visas
application, 19, 35, 53, 59, 84, 86, 112,
149, 205, 227, 360-362, 441, 448,
569-570
B visa, 569-570
DS-160 visa, 569-570
E-2 investor visa, 19, 22, 59, 84, 85,
304-307, 330, 331
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Websites, use of, 219, 403, 467, 481-482,
632, 652, 677,701, 704,706,711, 712,
725,748

Withdrawal from representation, 411, 412,
445, 451, 453, 454, 489, 498, 527, 543. See
also Termination of representation

EB-1 visa, 254, 454

EB-5 visa, 254, 284-287, 301-303

H-1B visa, 20, 21, 22, 29, 30, 33-34, 70,
116-117, 134, 154, 166, 172-173, 212,
219, 227, 228, 229, 260, 276, 279,
283, 284, 293, 296, 298, 316, 329-331,

333,418, 441, 452-454, 458, 487, 489,
527, 529-530, 558, 592, 594, 612, 628,
715,721-723

H-2A visa, 84, 85, 393

K-1 visa, 150

L-1visa, 59, 254, 441, 638

L-1A visa, 454

L-1B visa, 124, 125, 126

L-2 visa, 59

nonimmigrant visa, 149, 483, 569

T visa, 356

U visa and derivatives, 106, 168-169,
290-292, 328-329, 356, 360-362, 432,
448-449, 452, 490-491, 553, 579

visitor visa, 569-570

basis or rate of fee, 147

confidentiality and dual representa-
tion, 195-196, 198, 227, 229

conflicts of interest and dual repre-
sentation, 253, 258, 260, 264, 265,
266, 270, 272,276, 278, 279, 280,
281, 283, 285, 289, 290, 292, 293,
294, 295, 296, 297, 298, 299, 301,
303, 306, 307, 417

diminished capacity, client with,
357-358

health reasons for, 424

notice to client of intent to withdraw,
440

optional, 426, 427, 429, 431, 434, 435-

436
Withholding of information, 94, 104, 225,
295, 428, 456, 458, 588
Withholding of removal, 41-42, 236, 446
Withholding prompt distribution of prop-
erty, 380

Waiver. See also Informed consent

advance conflict waiver, 272, 273, 274,
275,276,297, 300-301, 324, 417

confidentiality, 187-189, 194, 197, 271,
292, 295-296, 297, 299, 303, 306

conflicts of interest, 195, 197, 246,
247,270-271, 271-272, 272-275, 276,
279, 289, 290, 292, 297, 300-301,
324,417

Zealous advocacy, 43, 270, 313, 321, 509,
511, 514, 535, 580, 736
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