TITLE 8: ALIENS AND NATIONALITY

1182(c)) may be granted if the alien demonstrates
that he or she was statutorily eligible for such relief
prior to the entry of the administratively final order
of deportation.

(2) Except as provided in paragraph (c)(3) of this
section, a party may file only one motion to reopen
deportation or exclusion proceedings (whether be-
fore the Board or the Immigration Judge) and that
motion must be filed no later than 90 days after the
date on which the final administrative decision was
rendered in the proceeding sought to be reopened, or
on or before September 30, 1996, whichever is later.
Except as provided in paragraph (c)(3) of this sec-
tion, an alien may file only one motion to reopen re-
moval proceedings (whether before the Board or the
Immigration Judge) and that motion must be filed no
later than 90 days after the date on which the final
administrative decision was rendered in the proceed-
ing sought to be reopened.

(3) In removal proceedings pursuant to section
240 of the Act, the time limitation set forth in para-
graph (c)(2) of this section shall not apply to a motion
to reopen filed pursuant to the provisions of
§1003.23(b)(4)(ii). The time and numerical limita-
tions set forth in paragraph (c)(2) of this section shall
not apply to a motion to reopen proceedings:

(i) Filed pursuant to the provisions of
§1003.23(b)(4)(iii)(A)(1) or §1003.23(b)(4)(1ii)(A)?2);
(i1) To apply or reapply for asylum or withholding
of deportation based on changed circumstances
arising in the country of nationality or in the coun-
try to which deportation has been ordered, if such
evidence is material and was not available and
could not have been discovered or presented at the
previous hearing;

(iii) Agreed upon by all parties and jointly filed.
Notwithstanding such agreement, the parties may
contest the issues in a reopened proceeding;

(iv) Filed by the Service in exclusion or deporta-
tion proceedings when the basis of the motion is
fraud in the original proceeding or a crime that
would support termination of asylum in accord-
ance with §1208.22(f)*° of this chapter;

(v)*! For which a three-member panel of the Board
agrees that reopening is warranted when the fol-
lowing circumstances are present, provided that a

20 Sic. Probably should refer to 8 CFR §1208.24(f).
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respondent may file only one motion to reopen
pursuant to this paragraph (c)(3):

(A) A material change in fact or law underlying
aremovability ground or grounds specified in sec-
tion 212 or 237 of the Act that occurred after the
entry of an administratively final order that viti-
ates all grounds of removability applicable to the
alien; and

(B) The movant exercised diligence in pursu-
ing the motion to reopen;

(vi)*! Filed based on specific allegations, sup-
ported by evidence, that the respondent is a United
States citizen or national; or

(vii)?! Filed by DHS in removal proceedings pur-
suant to section 240 of the Act or in proceedings
initiated pursuant to §1208.2(c) of this chapter.

(d) Departure, deportation, or removal. A motion to
reopen or a motion to reconsider shall not be made
by or on behalf of a person who is the subject of ex-
clusion, deportation, or removal proceedings subse-
quent to his or her departure from the United States.
Any departure from the United States, including the
deportation or removal of a person who is the subject
of exclusion, deportation, or removal proceedings,
occurring after the filing of a motion to reopen or a
motion to reconsider, shall constitute a withdrawal of
such motion.

(e) Judicial proceedings. Motions to reopen or re-
consider shall state whether the validity of the exclu-
sion, deportation, or removal order has been or is the
subject of any judicial proceeding and, if so, the na-
ture and date thereof, the court in which such pro-
ceeding took place or is pending, and its result or sta-
tus. In any case in which an exclusion, deportation,
or removal order is in effect, any motion to reopen or
reconsider such order shall include a statement by or
on behalf of the moving party declaring whether the
subject of the order is also the subject of any pending
criminal proceeding under the Act, and, if so, the cur-
rent status of that proceeding. If a motion to reopen
or reconsider seeks discretionary relief, the motion
shall include a statement by or on behalf of the mov-
ing party declaring whether the alien for whose relief
the motion is being filed is subject to any pending
criminal prosecution and, if so, the nature and current
status of that prosecution.

2l Caveat: The final rule at 85 FR 81588, which (inter alia)
added paragraphs (c)(3)(v)~(vii) and removed (c)(4), was
enjoined in Centro Legal De La Raza v. EOIR (N.D. Cal.
3/10/21).
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